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Court of Appeals of the District of Columbia. 

No. 4190. 


Mary Jaeger, Appellant, 

VS. 

Patrick O’Donoghue. 


a Supreme Court of the District of Columbia. 

Equity. No. 40945. 

Patrick O’Donoghue, Plaintiff, 

vs. 

Mary Jaeger, Defendant. 

The United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Bill for Specific Performance. 

Filed February 2, 1923. 

In the Supreme Court of the District of Columbia. 

Equity. No. 40945. 

Patrick O’Donoghue, Plaintiff, 

vs. 

Mary Jaeger, Defendant. 

To the Supreme Court of the District of Columbia, holding an equity 
court: 

The bill of complaint of Patrick O’Donoghue respectfully states: 

1. He is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia and brings this suit in his own right. 
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MARY JAEGER VS. PATRICK o’DONOGHUE. 

2. The defendant, Mary Jaeger, is also a citizen of the United 
States, and a non-resident of the District of Columbia, residing in 
the County of Prince Georges, State of Maryland, near Berwyn, 
Maryland, which is her post office address. 

3. On November 18, 1922, said defendant was the owner in fee 
simple, and seized and possessed of those pieces or parcels of land 
in the City of Washington, District of Columbia, described as and 
being Lots A and B in Alfred H. Lee’s Subdivision of Square 317, 
as per plat recorded in Liber C. H. B., folio 85, of the records of the 
office of the Surveyor of the District of Columbia. Being so seized 

and possessed, said defendant, on, to-wit, said November 18, 

2 1922, entered into a contract in writing, bearing said date, 
with the plaintiff, signed by both the plaintiff* and defend¬ 
ant, in duplicate, and a duplicate original thereof delivered to each 
of them, under and in pursuance of which the plaintiff paid to the 
defendant, through her agent, C; W. Simpson Company, Inc., the 
sum of $1,000 on said date, constituting the deposit provided for in 
said contract, to be applied upon the total purchase price of $49,500 
stated in said contract, made up as follows: $18,000 cash, and the 
balance secured by first deeds of trust, payable in three years, bear¬ 
ing interest at 6% per annum, payable semi-annually, one of the 
deeds of trust to be for $18,000 and secured on the aforesaid Lot B, 
and the other for $13,500 secured on the aforesaid Lot A, all of 
which will more fully and at large appear from a true copy of said 
contract in writing, hereto annexed, marked Exhibit A, and made a 
part hereof. Said contract has been duly acknowledged by the 
plaintiff, and was recorded January 6, 1923, in the Office of the 
Recorder of Deeds for the District of Columbia. 

4. On, to-wit, January 8, 1923, plaintiff received a title report 
from the Real Estate and Columbia Title Insurance Companies show¬ 
ing the title in the aforesaid real estate to be good of record in the 
defendant Mary A. Jaeger, subject only to her aforesaid contract 
with this plaintiff, and subject to a deed of trust for $10,000 secur¬ 
ing the Perpetual Building Association, dated November 3, 1921, 
and recorded November 7, 1921, in Liber 4610, folio 307, of the 
Land Records of the District of Columbia, which deed of trust the 

defendant has the privilege of taking up at any time. There- 

3 upon, on January 12, 1923, the plaintiff, through his agent, 
Jesse L. Heiskell, who negotiated the contract for him, noti¬ 
fied the defendant, through her aforesaid agent, C. W. Simpson 
Company, Inc., by letter bearing said date, of plaintiff’s readiness, 
willingness and desire to complete and fully comply with the terms 
of the aforesaid contract on January 15, 1923, said letter stating as 
follows: 

“Enclosed I am handing you deed in proper form from Mrs. Mary 
Jaeger to Mr. Patrick O’Donoghue. Kindly have her sign same and 
we will be ready to settle the transaction on Monday, the 15th in¬ 
stant. I would like to know the balance due the building associa¬ 
tion; to what date the rents are paid; as to whether the first half the 
taxes have been paid, and whom Mrs. Jaeger wants to name as one 
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of the Trustees under the deferred purchase money. If you will 
give this your attention, we will prepare the statements so that the 
matter may be promptly settled.” 


With said letter plaintiff’s said agent tendered a deed in proper 
form from the defendant to the plaintiff conveying the aforesaid 
real estate. The plaintiff, through his said agent, also prepared the 
deeds of trust and notes to be secured thereby, and tendered him¬ 
self ready and willing simultaneously with the execution of the 
aforesaid deed to execute and deliver them, together with the cash 
balance of $17,000, and to make full adjustment of taxes, rents, etc., 
in accordance with the contract. Thereafter, and before said Janu¬ 
ary 15, 1923, the defendant, through her said agent, notified the 
plaintiff, through his said agent, that the defendant refused to make 
settlement or to further proceed in any manner under the afore¬ 
said contract. Plaintiff then and there requested, through his said 
agent, and has ever since continued to request and demand, the 
specific and complete performance by the defendant of the 
4 aforesaid contract; but the defendant has failed and refused, 
and still fails and refuses, to carry out the said contract, or 
to accept from this plaintiff further and full compliance therewith 
by him, including payment of the aforesaid cash, which this plain¬ 
tiff has tendered, and still tenders, and hereby offers to fully com¬ 
plete, including deposit in the registry of the Court of the aforesaid 
cash balance of $17,000. The terms and conditions of said contract 
were and are, fair and reasonable, and the real estate, by reason of 
its location, in the particular portion of the Nation’s Capital in which 
it is situated, at the Northeast corner of Twelfth and I Streets, N. W., 
and the desire and intention of the plaintiff to remodel it for busi¬ 
ness purposes, is of special and peculiar value to the plaintiff, and the 
plaintiff is unable to duplicate the same. Said real estate is now 
improved by residence premises Nos. 1119 and 1121 I Street, N. W., 
of the total assessed value on the tax records of $31,155, under the 
present full-value assessment, and the defendant has the same under 
rental at $90.00 and $100.00 per month, respectively. Plaintiff’s 
plans for the remodeling and utilization of said real estate for busi¬ 
ness purposes are being held up and delayed by the defendant’s 
refusal and delay in carrying out the aforesaid contract. 

Wherefore, the premises considered, and being without any ade¬ 
quate remedy at law, plaintiff prayS: 
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1. That the writ of subpoena issue against the defendant. Mary 
Jaeger, requiring her to answer the exigencies of this bill; and that 

substituted service under the law he had in the event of in¬ 
ability to obtain sendee of process upon her personally in 
the District of Columbia. 

2. That a decree he entered for specific performance of the con¬ 
tract herein set forth by the plaintiff and the defendant covering the 
real estate described, namely, Lots A and 1» in Alfred H. Lee’s Sub- 
division of Square 317, and that the decree embody a specific pro¬ 
vision requiring the defendant to exercise her privilege of taking 
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up the aforesaid deed of trust held by the Perpetual Building Asso¬ 
ciation in connection with, and as a part of, her performance of 
said contract, and further requiring the defendant to deliver posses¬ 
sion of such real estate to the plaintiff, or the due assignment by 
her of the reversions and all existing rent agreements with respect 
thereto, and to pay to the plaintiff such sum or sums as will repre¬ 
sent a proper adjustment of rents, taxes, etc., between them respecting 
said real estate. 

3. That the decree to be entered emlx>dy an express provision for 
the conveyance of the title to the hereinbefore described real estate 
to the plaintiff, by operation of the decree itself, in the event of 
failure or refusal of the defendant to personally comply with and 
perform the same. 

4. That a rule to show cause issue forthwith against the defendant 
as to why she should not be compelled to summarily execute and 
perform the contract hereinbefore set forth, in accordance with 
prayers 2 and 3. 

5. And for such other, further and general relief as the nature of 
the case may require and to the Court may seem meet and just. 

PATRICK O’DONOGHUE, 

Plaintiff. 

GEO. E. SULLIVAN, 

Attorney for Plaintiff. 

6 District of Columbia, To wit: 

Patrick O'Donoghue, being first duly sworn, deposes and says that 
he has read the foregoing bill of complaint by him subscribed and 
knows the contents thereof; and that he verily believes the facts 
therein stated to be true. 

PATRICK O’DONOGHUE. 

Subscribed and sworn to before me this 2nd day of February, 
A D 1923 

[seal] MARION E. MOREHOUSE, 

Notary Public, D. C. 

Answer of Defendant to Bill for Specific Performance. 

Filed May 28, 1923. 

******* 

The defendant for answer to the bill of complaint exhibited against 
her in the above entitled cause states thus: 

(1) She admits the allegations of Par. 1 of said bill of complaint. 

(2) She admits the allegations of Par. 2 of said bill of complaint. 

(3) For answer to Par. 3 of the bill of complaint, this defendant 
says that it is true that she signed a contract dated November 18, 
1922, under the terms of which Patrick O'Donoghue contracts to 
purchase certain property described in the contract upon certain 
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terms and conditions set forth therein, and reference is hereby 

7 made to the contract itself as to its exact terms and condi¬ 
tions. 

(4) In answer to Par. 4 of this petition, this defendant is unable 
to either admit or deny the allegation as to the report made from 
the Real Estate Title Insurance Company on this property, but if it 
is deemed material, she calls for strict proof thereof. 

She states in further answer to said paragraph that she denies 
that Jesse L. Heiskell, or anyone else acting for the said O’Donoghue 
or Heiskell, was ready and willing to close said transaction in accord¬ 
ance with the terms of the contract and understanding of the parties. 

She states the truth to be that her husband brought her from 

Prince Georges County, Maryland, to the District of Columbia, 

where she remained two days, for the purpose of signing the deed 

and of closing the sale in accordance with the contract; she states 

upon information and belief that her husband visited the office of 

said Jesse L. Heiskell on the date of the closing of the transaction 

and the following day with a view of ascertaining why the sale was 

not closed, and he was advised by those who purported to be in 

charge of the office of the said Jesse L. Heiskell that the said Jesse 

L. Heiskell was sick and awav from the office and had been sick and 

«/ 

awav from the office for some days and would probably not be back 
to the office for a week or ten days. 

Further answering, this defendant has no -knowledge or informa¬ 
tion as to the truth of the averments of this paragraph as to the pur¬ 
pose or intention of the plaintiff, but it being material, she de¬ 
mands proof thereof. 

And having fully answered said bill, she prays to be hence 

8 dismissed with her reasonable costs. 

MARY JAEGER. 

I, Mary Jaeger, having been first duly sworn on oath depose and 
state that I have read the foregoing answer and know the contents 
thereof, that the matters and things therein contained of my own 
knowledge are true, and those upon information and belief, I be¬ 
lieve to be true. 

MARY JAEGER. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia. 

[seal.] ETHEL R. GUISE, 

Notary Public, /). C. 


2—4190a 
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Memorandum. 

June 5, 1923.—Order to calendar filed. 

Final Decree. 

Filed February 12, 1924. 

******* 

This cause came on to be beard upon the pleadings and evidence 
taken in open Court, and was argued by counsel and considered by 
the Court; whereupon it is, bv the Court, this 12th day of February, 
1924, adudged, ordered and decreed, that the defendant Mary 
Jaeger be, and she is hereby, required to specifically perform the 
contract set up in the bill of complaint herein, and such per- 

9 formance shall be effected as follows: 

1. Said defendant shall forthwith sign, seal, acknowledge 
and deliver to the plaintiff a deed conveying to the plaintiff in fee 
simple all those pieces or parcels of land in the City of Washington, 
District of Columbia, described as and being Lots A and B in Alfred 
H. I ,ee’s Subdivision of Square Three hundred and seventeen (317), 
as per plat recorded in Liber C. TT. B., folio 85, of the records of the 
Office of the Surveyor of the District of Columbia, together with 
the improvements thereon known as No. 1119 and 1121 Eye Street 
North-West, and shall simultaneously therewith fully discharge of 
record that certain deed of trust for $10,000 securing the Perpetual 
Building Association, dated November 3, 1921, and recorded No¬ 
vember 7, 1921 in Liber 4610, folio 307 of the Land Records of the 
District of Columbia, and also deliver full possession of said real 
estate to the plaintiff, including the due assignment to the plaintiff 
of the reversions of every kind in all existing rent agreements affect¬ 
ing said real estate. 

2. Said plaintiff. Patrick O’Donoghue, shall, simultaneously there¬ 
with, pay to said defendant the sum of $17,000, together with such 
additional sum, if any, or less such deductions, if any, as will adjust, 
by calculation to date of transfer of said real estate, taxes, assess¬ 
ments, rents and insurance, in accordance with said contract, and 
shall also, simultaneously therewith, sign, seal, acknowledge and 
deliver a deed of trust to Charles E. Marsh and Fred McKee Trustees 
on the aforesaid Lot A securing a promissory note of plaintiff for 
$13,500, to the order of said defendant bearing even date with the 
actual conveyance of said real estate to plaintiff, and payable 

10 ,3 years after date with interest at 6% per annum, payable 
semi-annually, and also a deed of trust to Charles E. Marsh 

and Fred McKee Trustees on the aforesaid Lot B securing a promis¬ 
sory note of plaintiff for $18,000 to the order of said defendant bear¬ 
ing even date with the actual conveyance of said real estate to 
plaintiff, and payable 3 years after date with interest at 6% per 
annum, payable semi-annually, and also both of said promissory 
notes. 
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3. Should said defendant neglect or refuse to make the aforesaid 
conveyance within five days after the entry of this decree, this decree 
shall stand, be considered and taken, in all courts of law and equity, 
to have the same operation and effect as if the conveyance had been 
made conformably to this decree, effective as of the time when the 
plaintiff shall deposit with the Clerk of the Court in this cause the 
moneys, deeds of trust, and promissory notes specified in paragraph 
2 of this decree, none of which may be obtained by the defendant 
from said Clerk without filing herein a certified copy of a duly 
recorded release of the deed of trust described in paragraph 1 of 
this decree. 

Jurisdiction is retained for the entry of such further order or 
orders as may be appropriate to enforce obedience to this decree, 
and upon the conveyance of said real estate to the plaintiff he may 
apply at the foot of this decree for an ascertainment and adjudica¬ 
tion herein of his damages up to the date of such conveyance. Plain¬ 
tiff is awarded costs against defendant. 

JENNINGS BAILEY, 

Justice. 


11 From the above decree, the defendant notes an appeal to 

the Court of Appeals, and the undertaking on appeal is hereby 
fixed at $100, if for costs only, and at $10,000, if to operate as a 
supersedeas. 

JENNINGS BAILEY, 

Justice. 


Memorandum. 


February 21, 1924.—Supersedeas bond on appeal of defendant 
for $10,000 approved and filed. 

Designation of Record. 

Filed March 4, 1924. 

******* 

To Morgan H. Beach, Esquire, 

Clerk, Supreme Court of the District of Columbia: 

You will please prepare the following papers as the record on ap¬ 
peal in the above entitled cause: 

(1) Original bill filed by Patrick O’Donoghue. 

(2) Answer of Mary Jaeger. 

(3) Note calendaring of case. 

(4) Statement of evidence or bill of exceptions. 

(5) Opinion of the Court granting relief prayed for in the bill. 

(6) Decree of the Court, noting appeal in open court. 

(7) Order fixing bond to act as supersedeas bond on appeal. 

(8) Approval and filing of bond. 

12 (9) This designation. 

W. GWYNN GARDINER, 

Attorney for Defendant. 
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To George E. Sullivan, Esquire, 

Attorney for Plaintiff: 

I hand you herewith copy of the designation of record filed by 
me this dav in the above entitled cause. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

Receipt of the Designation of Record in the above entitled causo 
is hereby acknowledged this 4th day of March, 1924. 

GEO. E. SULLIVAN. 

Attorney for Plaintiff. 


Memoranda. 

April 1, 1924.—Time to submit statement of evidence extended 
to and including April 15, 1924. 

April 15, 1924.—Statement of evidence submitted. 

13 Assignments of Error. 

Filed May 19, 1924. 

***** * * 

1. The Court committed error in granting the prayer of plain¬ 
tiff’s bill, and decreeing that the defendant specifically performed 
the contract of November 18, 1922, 

2. The Court committed error in not permitting the plaintiff to 
testify to his knowledge of the $1,000.00 deposit and the signing 
of the original contract. 

3. The Court committed error in requiring the defendant to 
answer question as to whether or not she would close the deal on 
dates after the date for closing in the contract. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

Memoranda. 

June 5, 1924—Time to file record on appeal extended until and 
including July 1, 1924. 

June 28, 1924.—Time to file reccord on appeal further extended 
to and including July 21, 1924. 

July 18, 1924.—Statement of Evidence signed and filed. 

14 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
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13 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 40945 in Equity, wherein 
Patrick O’Donoghue is Plaintiff and Mary Jaeger is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of July, 1924. 

| Seal Supreme Court of the District of Columbia.] 

MORGAN H BEACH, 

Clerk 

By W. E. WILLIAMS, 

Asst. Clerk. 

EW. 


15 Filed Jul. 18, 1924. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity No. 40,945. 

Patrick O’Donoghue, Plaintiff, 

vs. 

Mary Jaeger, Defendant. 

Statement of Evidence. 

This cause came on to be heard before Mr. Justice Bailey at ten 
O’clock A. M. Tuesday, February the 5th, 1924, and the plaintiff 
offered the following evidence in support of his bill. 

Jesse L. Heiskell, being first duly sworn, testified in substance 
for the plaintiff thus: 

I am engaged in the real estate business in the District of Columbia, 
and have been in the real estate business for thirtv seven vears, and 
I am the agent of Mr. Patrick O’Donoghue, the plaintiff in this case, 
and have been acting as his agent for over twenty-five years. T rep¬ 
resented him in the matter of the purchase contract for premises 
1119 and 1121 I Street concerned in this case. 

Thereupon witness identified, as being the purchase contract re¬ 
ferred to, the instrument reading as follows: 
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Plaintiff’s Exhibit No. 1. 

$1,000.00. Washington, D. C., November 18, 19*22. 

Received of Mr. Patrick O’Donoghue a deposit of One thousand 
Dollars to be applied as part payment in purchase of Lots “A” and 
“B” in Square 317 with the improvements thereon 
known as No-. 1119 and 1121 Eye Street, N. W., in the (N. P.) 
City of Washington, District of Columbia. 

Price of property Forty nine thousand five hundred ($49,500) 
Dollars. 

Terms of sale: Pay $18,000 in cash at time of closing sale and 
give back a note 1'or $l8,600Mthree years 0% S. A. secured by firs! 
deed of trust on Lot “B” and a note for $13,500 three years 6% S. A. 

secured by a first deed of trust on the above Lot “A” said 
16 Square 317. 

Property sold free of encumbrance and liens of any kind. 

Title to be good of record, except as to the existing covenants if 
any, running with the land, or deposit to be returned by vendor. 

Examination of title and conveyancing at the cost of purchaser 
provided, however, that if upon examination the title should be found 
defective and not a good record title as stated above, and such defect 
or imperfection is not removed by the vendor within the time herein 
specified, then the cost of said examination shall be paid by the 
vendor. Taxes, assessments, interest, rents and insurance to be ad¬ 
justed by calculation to date of transfer. Taxes and assessments, 
whether levied or not, for special improvements already made, or for 
any other purpose, to be paid by vendor. Purchaser is required to 
make full settlement in accordance with the above terms of sale 
within 60 days from this date. If purchaser fails to make full set¬ 
tlement within the time herein specified, deposit will be forfeited: 
it being agreed that one-half of said forfeited deposit shall be paid 
to C. W. Simpson Co. Inc., as compensation for services rendered. 
In the event of forfeiture of deposit the purchaser is not relieved 
from obligation to comply with the terms of sale. Vendor to exe¬ 
cute the usual special waranty deed. This contract is made subject 
to approval of owner. 

Should not title report be made within 60 days, a reasonable 
extension will be given. 

C. W. SIMPSON CO., INC., 

A gent, 

By H. C. CRYER, 

Owner. 

MARY JAEGER, 

Piirhsisutr 

PATRICK O’DONOGHUE. 

H. 
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I hereby confirm, ratify and approve the above contract of sale 
and hereby agree to pay C. W. Simpson Co., Inc., a commission of 
$1,500.00 for services rendered. 


Owner. 

MARY JAEGER, 
(On back of contract of sale.) 

District of Columbia, To wit: 

I, Alma L. Klopfer, a Notary Public in and for the District of 
Columbia, do hereby certify that Patrick O’Donoghue party to the 
within contract of sale dated November 18,1922, and hereto annexed, 
personally appeared before me in said District the said Patrick O’Don¬ 
oghue being personally well known to me as the person named in said 
contract of sale and acknowledged the same to be his act and deed- 

Given under my hand and seal this 5th day of January, A. I). 
1923 

~ [seal.] ALMA L. KLOPFER, 

Notary Public , D. C. 

Received for Record on the 6 day of Jan., A. D., 1923 at 10:30 
A. M. and recorded in Liber No. 4789 folio 479 et seq., one of the 
Land Records of the District of Columbia. 

ARTHUR G. FRAE, 

Recorder. 

J. T. W. 

T. W. A. 

I made the deposit of $1,000 mentioned in said contract at the 

time I received the contract. On Januarv the 5th I received informa- 

«/ 

tion from Mr. Simpson and Mr. Cryor who were the agents for the 
seller that Mrs. Jaeger would not carry out this contract because she 
was offered more money for the property. As a matter of fact, they 
came to me and asked if Mr. O’Donoghue would take $5,500 for the 
contract and I told them no. After that information I notified Mr. 

O’Donoghue and he came to my office and made this affidavit 
17 to the contract (witness pointing to affidavit on back of con¬ 
tract) and I put it on record after consultation with Mr. George 
E. Sullivan (Mr. O’Donoghue’s attorney on January 5, 1923). (Said 
contract was thereupon introduced in evidence as plaintiff’s exhibit 
No. 1)1 succeeded in getting the preliminary title report within the 
sixty day period. I got it on the 12th, somewhere around the 12th 
of January. The report was that of the Real Estate Title Insurance 
Company. Thereupon witness identified the preliminary report of 
the Title Company, introduced in evidence as “Plaintiff’s Exhibit No. 
2” (Said report bearing date January 8. 1923, and certifying that 
Mary Jaeger is the owner of record in fee simple of Lots “A” and 
“B” in Alfred H. Lee’s Subdivision of Square 317 as per plat recorded 
in Liber C. H. S. folio 85 Surveyor’s Office, D. C., subject to deed of 
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trust by Mary Jaeger to Arthur Carr and Marvin A. Curtis, Trustees, 
dated November 3, 1921, and recorded November 7, 1921, “To secure 
Perpetual Building Association Ten thousand Dollars ($10,000) may 
receive further advances.”) 

Immediately upon getting this report, I prepared a deed from Mrs. 
Jaeger to Mr. O’Donoghue and wrote a letter to Simpson and Com¬ 
pany agent for Mrs. Jaeger and took the letter and the deed to Mr. 
Simpson’s office, took them in person to his office and left them with 
him. That was on the 12th of January the same day 1 got the cer¬ 
tificate of title. 

Witness then identified the letter and deed. 

Asked how these papers happen to be now in witness’ possession, 
he replid: The morning following my deliver}' of this deed and letter 
to Mr. Simpson’s office, which was Saturday morning, Mr. Jaeger, the 
husband of Mrs. Jaeger, accompanied by Mr. Simpson and Mr. 

Croyer, came to my office and said they would like to change 
1<S and modify the terms of the original contract, that he would 
like us to take subject to the trust which they advised me 
originally was on that property and could be paid any time. I told 
them we could not alter the terms of the contract. Mr. Jaeger then 
threw the deed and the original letter on my desk and said that the 
matter would not be closed; Mrs. Jaeger would not sign and execute 
the deed. 

Thereupon the witness identified the original envelope in which 
the letter, delivered by the witness to Simpson and Company, was con¬ 
tained and at this juncture there was introduced in evidence the en¬ 
velope addressed to C. W. Simpson Company, Inc., together with the 
letter and deed, marked “Plaintiff’s Exhibit No. #3.” The letter 
referred to reads as follows: 


Washington, D. C., January 12, 1923. 

C. W. Simpson & Co., Inc., 

735 loth Street N W., 

City. 

Gentlemen : 


Enclosed I am handing you deed in proper form from Mrs. Mary 
Jaeger to Mr. Patrick O’Donoghue. Kindly have her sign same and 
we will be ready to settle the transaction on Monday the 15th instant. 

I would like to know the balance due the building association; to 
what date the rents are paid; as to whether the first half the taxes have 
been paid, and whom Mrs. Jaeger wants to name as^one of the trustees 
under the deferred purchase money. If you will give this your atten¬ 
tion, we will prepare the statements so that the matter may be 
promptly settled. 

Thanking you, I am, 

Yerv truly vours, 

V %) %J 


J. L. HEISKELL. 


(The unexecuted deed enclosed with said letter and also put in 
evidence was the usual form of fee simple deed from Mary Jaeger 
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acting as a feme sole and in relation to her sole and separate estate 
to Patrick O’Donoghue.) 

19 After the 13th of January, I heard nothing further from 
Mr. Simpson or Mr. Jaeger or anyone connected with the 

transaction until T think, about the 17th. That entire week from 
the 13th or 15th, Monday was the 15th that entire week 1 was at 
my office until the 19th instant, although I was suffering from a 
bronchial cold which developed into a slight attack of bronchitis. 
On the 19th I went to Garfield Hospital. That was on Saturday, and 
I returned to business, I think, the following Monday week. I left 
the matter in charge of Mr. Muncaster, a competent attorney. I left 
him the papers. 

Thereupon witness identified two unexecuted deeds of trust in re¬ 
spect to this property, and testified that they were prepared either 
the evening of or the morning of the 17th of January. 1 think 
\ \ it was on the evening probably of the IHth that a message came to 
(me that Mr. Simpson had phoned from his office to prepare the 
j I trusts in the usual form, naming himself and myself as the trustees, 

/ and that he thought possibly they might change their minds and 
I / settle, and thereupon these deeds of trust were prepared. Witness 
j gave them to Mr. Muncaster, together with the original deed and that 
letter. 

I got this message from Mr. Simpson from Miss Klopfer, my 
secretary and stenographer, who took it over the phone. The notes 
were also prepared in witness’ office at the same time as the deeds 
of trust. 

After 1 wetit to the hospital and after 1 returned to business, T 
think about the last of January, 1 went over to see Mr. Simpson, and 
he stated he had been unable to get the matter settled, and that they 
positively would not sign the deed ; that they lastly raised an objection 
to having me named as trustee in the deed of trust, and that Mr. 
Jaeger had brought his deposit money and thrown it on his counter, 
requested him to give it to me, but he had not done so because he 
knew 1 would not accept it. 

20 That was about the last of January, about the 30th or 31st 
of January, a day or two after I returned to the office, and 

I returned the Monday of the last week in January. 

Thereupon witness was shown letter (produced by defendant's 
counsel on call) dated April the 9th, 1923, from the C. W. Simpson 
Company to witness, enclosing certified check with a notation at the 
bottom of it signed by witness. Witness stated that that letter was 
received by him on or about the 9th of April, 1923, by special de¬ 
livery mail, with a certified check of Simpson Co. to J. L. Heiskell 
dated January 23, 1923, for $1,000 enclosed, certified January 22, 
1923, and witness returned il the same day it was received. 

Witness was then shown a registered receipt card to refresh his 
memory as to the date of such return and he then stated that it was 
mailed and registered on April 9th. Witness made an endorsement 
at bottom of the letter of April 9th, when returning that letter. 
Thereupon said letter, with said endorsement, and the certified check 
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therewith were introduced in evidence as plaintiff’s Exhibit 4, read¬ 
ing as follows: 


Mr. Jessie L. Heiskell, 

1115 Eye Street N. W., 
Washington, D. C. 

Dear Mr. Heiskell: 


I am inclosing you, herewith, certified check to your order for 
One thousand ($1,000) dollars which is a return deposit made by 
you to this office for the purchase of part of Lot 3 in Square 317 from 
Mrs. Jaeger. 

As there has arisen a controversy as to the delivery of this property 
under the contract, we do not care to hold this money any longer, 
and for this reason, we are returning it to you. 

Yours very truly, 


C. W. SIMPSON CO., Inc., 


Bv C. W. SIMPSON. 


21 CWS/EM. 
Inclosure. 


I am returning this letter and check as I am without authority 
to accept same. 


J. L. HEISKELL. 


This property was used for boarding-house purposes when con¬ 
tract here in suit was made. 

Question. Do you know for what purpose you purchased it, Mr. 
O’Donoghue? 

Mr. Gardiner: That is immaterial, what the purposes were. 

The Court: Very well. He objects. That is not material. It 
is conceded the property is a proper subject of specific performance. 
It will not be necessary to go into that question. 

Cross-examination: 

It was January the 13th that Mr. Simpson, Mr. Cryor and Mr. 
Jaeger came into my office and asked me to permit the $18,000 to 
be paid in cash, and let him take a second trust for the deferred 
purchase money back to him, and assume building association trust 
payable monthly, entirely different from the contract, and I told 
him that I would not hear it. Asked whether he did not say as to 
Mr. Jaeger, “Why, is an ignorant man and that has caused all 
this trouble,” denied it. Mr. Jaeger is a very shrewd man, not an 
ignorant man. I had never had a controversy with Mr. Jaeger be¬ 
fore this, and never told Mr. Cryor that I had. It was not a result 
of any such remark that Mr. Jaeger said, “Well, I will not carry 
through the contract.” His whole objection to the proposition was 
he the claimed, he did not understand the terms. Asked if Mr. 
Simpson or Mr. Cryor did not call him upon the following Monday 
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morning, the loth, and tell him that Mr. Jaeger had come in and 
cooled off and rather than have a law suit had said he would close 
anyhow, witness said “He did not.” They did not tell me that Mr. 
Jaeger always closed at the Columbia Title Company. I did not 
say “My office can close as good as the Title Co. and we will 
22 close it here.” Never had any such conversation with any 
of them. It is absolutely not true that Mr. Cryor or Mr. Simp¬ 
son had notified me before the 13th or notified me on the 15th to use 
Marsh of the Title Co. and Simpson as the trustees in the deed of 
trust. No such notice was ever given me. Once in conversation with 
Mr. Cryor he said, “I don’t know. Mr. Jaeger sometimes uses one of 
the offices of the title company.” But the only conversation, or the 
only intimation I ever had of the trustees came through a phone 
message delivered to my office which they said came from Mr. Simp¬ 
son to prepare the trust with himself and myself as trustees. There 
was never any question raised at any time as to whether it should be 
settled at my office or at the title office. 

Refreshes his recollection from a calendar that witness went to 
Hospital on Saturday, January, 20th. 

I was in communication with my office every day when I was in 
the hospital. I had Mr. Merritt in my office at that time, taking care 
of rents. 

Thereupon witness was shown Mrs. Jaeger’s copy of the contract 
of purchase, that is Plaintiff's Exhibit No. 1, with the following 
additional clause appearing in the ratification just above the signature 
of Mrs. Jaeger: 

“Vi> commission to be paid J. E. Heiskell.'* 

Witness says he knew absolutely nothing about that clause. There 
was an understanding when the agreement was signed in accordance 
with the universal custom between broker’s offices, that there should 
be a division of commissions. There is no statement in my copy of 
the contract that I should have one half of the commission. 


Redirect examination: 

Mr. Merritt, who has been referred to, died on November 30th, 
1923. He was with me for thirty four years. 


23 Thereupon Alexander Muncaster was called as a witness 

on behalf of the plaintiff, and, having been first duly sworn, 
testified in substance thus: 


Thereupon and before Mr. Muncaster’s examination begun, plain¬ 
tiff’s counsel introduced in evidence as Plaintff’s Exhibit 5, the de¬ 
fendant’s copy of tlie contract of purchase where it shows the de¬ 
fendant herself knew about the division of commission between the 
Simpson Co. and Mr. Heiskell, and agreed to it. 

Mr. Muncaster then testified thus: 
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I am a member of the bar, have known Mr. Jesse L. Heiskell for 
twenty seven years. Mr. Heiskell asked me, before he went to the 
hospital in January of last year, 1923, and which was several days 
before the expiration of the time provided in the contract here con¬ 
cerned— 

Q. Just tell us in your own way what happened, what you were 
asked to do, and what you did. 

Mr. Gardiner: Not what he was asked to do, but what he did do, 
1 submit. 

The Court: I think his authority might be relevant, I will let it 
in for the present. 

Mr. Gardiner: And your Honor will allow me an exception to 
that. 1 have no objection to what he did. 

The Court: I may strike it out. but 1 will let it go in as bearing 
on his authority merely. 

Mr. Gardiner: And your Honor will allow me an exception at 
this time? 

The Court: Yes. 

The witness then answered the question thus: 

Mr. Heiskell asked me to take the deed and the two deeds of 
trust up to Simpson and Company. I went up there in the fore¬ 
noon, and Mr. Cryor, the party who had charge of the con- 
24 tract or the matter, was not in. I returned to Mr. Heiskell’s 
office and shortly thereafter J went up to Simpson’s again, 
and not knowing Mr. Cryor, 1 requested someone in the front room, 
whether or not he was in, and lie told me, “Yes." And Mr. Cryor 
came from the back room. I showed him the deed and the two 
deeds of trust, and 1 told him they were from Mr. Heiskell, and 
that he would send down a check for $17,000 to the title company 
when they were ready to settle and that the deeds of trust were—the 
forms for the making, and that Mr. Heiskell did not object to who 
was in the trust, or named as trustees. 

Witness was then shown the two deeds of trust, and thereupon 
defendant s counsel conceded that the witness took and left at Simp¬ 
son Company’s office the two deeds of trust and the deed, but not 
the trust notes. 

I have no recollection on the subject as to whether I took the 
notes or not. I had no further communication with or from Simp¬ 
son & Company. I did not hear from anybody further in con¬ 
nection with the matter by telephone or otherwise, nor did 1 hear 
from anybody that they were ready to close or willing to close. 

Cross-examination: 

I had no communication from Mr. Crvor or anyone from Simp¬ 
son & Company's office after delivering the deed and the deeds of 
trust. All I did was to leave the deed and deeds of trust there. 
Mr. Cryor simply said to me “All right.” I took no money to the 
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titlg_company ; I did jiot inquire of the title company whether the 
deed or the deeds of trust were left there. I heard nothing more 
from it and did nothing more. I knew Mr. Heiskell was in the 
hospital. 

Q. And you were entrusted with closing? A. Not to close it. 

Q. What were you entrusted with? A. 1 simply was re- 

25 s_4uested to take what I have told, you up there and deliver 

it, and that Mr. Heiskell would send the check down when 
they were ready to close, a check for $17,000 according to my re¬ 
collection. That terminated it. 

Q. You bad no authority to close and no authority to do any¬ 
thing other than make that delivery? A. T had not. 

Thereupon Alma L. Klopfer was called as a witness on behalf 
of the plaintiff and, after being first duly sworn, testified in sub¬ 
stance thus: 

I am secretary and stenographer for Mr. Jesse L. Heiskell, and 
I have been so engaged for sixteen years. Mr. Heiskell went to the 
hospital on Saturday the 19th or 20th of January, 1923. During 
his absence and while in the hospital, I was at the office every day 
from nine to five. I prepared the two deeds of trust and the trust 
notes that have been already produced in court. I prepared them 
prior to Mr. Heiskell going to the hospital. I suppose about a week 
before he went. 1 know Mr. Cryon and Mr. Simpson from coming 
to the office, and Mr. Jaeger, the husband of Mrs. Jaeger, 

Q. Did any of them come into the office while Mr..Heiskell was 
at the hospital? A. I don’t remember of seeing them. 

Q, Did they at any time, while Mr. Heiskell was at the hospital, 
come in and offer to settle this transaction, put the sale through? 
A. No sir. 1 don’t remember. I am pretty sure they did not. ’ 

Question repeated. 

A. No, I don’t think thev did. 

Witness further testified she did not go to the hospital, but sent 
some communications. 

Q. Do you recall sending any message to him that they were ready 
to close? 

26 Objected to. The Court announced that he would per¬ 
mit the witness to answer for the purpose of refreshing her 

recollection, but refused to permit witness to testify whether it was 
her habit and custom to report to Mr. Heiskell everything that oc¬ 
curred while he was at the hospital. 

Q. Does that refresh your recollection as to whether Mr. Simpson 
and Mr. Cryor and Mr. Jaeger, any one of them, came in while 
he was sick and offered to settle this sale? A. Do you mean be¬ 
fore he went to the hospital? 

Q. No, after he went in? A. No, sir. 
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Mr. Gardiner: Do you mean that does not refresh her recollec- 
tion? A. I think it means they did not. That is all. 

Asked how Mr. Simpson and Mr. Heiskell’s names happened to 
be inserted in the deeds of trust, witness replied: 

I took a phone message from Mr. Simpsons office to prepare the 
deeds of trust and to make Mr. Simpson and Mr. Heiskell trustees 
under the trust. This was within a week before Mr. Heiskell went 
to the hospital. (The papers referred to being the two deeds of 
trust were marked respectively Plaintiff’s Exhibits b and 7 and 
received in evidence.) 


Cross-examination: 

I do not recall the date of the visit of Mr. Simpson, Mr. Cryor 
and Mr. Jaeger to Mr. Heiskell before he went to the hospital. I 
do not recall letting those gentlemen in the office. Mr. Merritt 
had charge of the front office. Mr. Heiskell’s office is in the rear 
of that, closed off from that, a private office. My work was in the 
front room with Mr. Merritt. I take the dictation from Mr. Heiskell 
and I prepare all the papers, drawing the deeds, deeds of trust, and 
things like that, for closing sales. Mr. Heiskell comes out into the 
front room when he wants to dicate to me. Sometimes he 
27 dicates to me in his room. I‘have no recollection of these 
gentlemen coming in there the Saturday before Mr. Heiskell 
went to the Hospital. I never saw the black forms of the deeds of 
trust and deed- after 1 prepared them and delivered them to Mr. 
Heiskell’s basket. 1 never saw them any more until today. I don’t 
think Mr. Jaeger was at the office the day this transaction was to 
be closed. I am positive he was not there. I am positive that Mr. 
Cryor and Mr. Simpson and Mr. Jaeger were not at the office the 
Saturday before Mr. Simpson left for the hospital, but it is possible 
they may have come in while I was at lunch. The way I fix the 
date of Mr. Heiskell going to the hospital as Saturday the 20th of 
January, rather than the 13th, is because I have an exceptional 
memory, that is all. 

Mr. Sullivan : I was going to put Mr. O’Donoghue on, but in view of 
the admission that the formal proof of the purpose for which he was 
going to use the property, and of his ability, and so forth, to complete 
this purchase, I will not put him on unless it is desired. Do you want 
Mr. O’Donoghue on to testify on that subject? 

Mr. Gardiner: So far as the question of his ability to close, I think 
he had better go on the stand, because T do not want to make an ad¬ 
mission of that kind, I do not know about that, I know Mr. O’Don¬ 
oghue is a perfectly responsible man. 

Mr. Sullivan (to Mr. Gardiner) : It is admitted that Mr. Donoghue 
had no personal communication with any of your people, that he acted 
only through Mr. Heiskell, but if there is any question- 

Mr. Gardiner: I think you had better put him on the stand, then 
we will have no question about it. I do not want to assume any 
responsibility. 
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Thereupon Patrick O’Donoghue, the plaintiff, was called as a wit¬ 
ness and, after first being duly sworn, testified in substance thus: 


28 Recalls month of January, 1923. Jesse L. Heiskell was my 
agent in connection with the matter concerned here. I had no 
personal communication or contact with any of the parties on the 
other side of the contract. I was ready, willing and able to complete 
this contract within its time limit, sixty days from November 18, 


1923. 


Q. You had financial resources adequate? A. I think so. 


Cross-examination: 

I put up a deposit of $1,000 in the w T ay of performance of this 
contract, gave it to Mr. Heiskell. That was all I did until every¬ 
thing was straightened out. I had the money in the bank to pay it. 

Q. Were you ever called on by anybody to put that money up? 
A. I was not, sir. 1 had no call to put that money up. 

Q. Were you never asked to put the money up? A. No, sir. 

Q. No one communicated with you after putting the $1,000 up? 
A. No, sir. 

Q. Until they asked you to sign the bill for specific performance? 
A. Yes, sir. 

Q. That is true? A. That is all. 

(Plaintiff’s counsel thereupon announced that he rested.) 

Thereupon the defendant made Patrick O’Donoghue his witness, 
and thereupon the following occurred: 

Witness was shown the original contract for purchase and sale, 
dated November 18, 1923, being plaintiff’s exhibit 1, and his atten¬ 
tion was directed to the words “Patrick O’Donoghue,” and the wit¬ 
ness was asked whether that was his signature. He stated it was 
not his signature. 


Redirect examination: 

Thereupon witness’ attention was directed to the letter “H” right 
under the words “Patrick O’Donoghue,” and witness was asked 
if he knew in whose handwriting that initial was. He an- 
29 swered that it looked like Mr. Heiskell’s and stated that he 
authorized Mr. Heiskell to sign his signature. 

Upon recross-examination the following occurred: 

Q. You knew nothing about this contract until after Mrs. Jaeger 
had actually signed it, did you? A. Mr. Heiskell spoke to me some 
long time before about that. 

Q. Did you know that this deposit of $1,000 had been put up and 
this contract signed by Mrs. Jaeger? 

Mr. Sullivan: I object to this line of examination. This is an 
attempt to go into an issue not in the pleadings. 
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Objection sustained, and exception noted. 

Thereupon the defendant proffered to show that the witness knew 
nothing of this contract until after Mrs. Jaeger had signed it. 

Thereupon Henry C. fryor was called and, after being first duly 
sworn, testified for the defendant in substance thus: 

1 am vice-president of the 0. \Y. Simpson Company, and have 
been engaged in the real estate business for 17 years. 1 have known 
Mr. and Mrs. Jaeger for about 17 years. They live at Berwyn, 
Maryland. I have known Mr. Jesse h. TIeiskell for about two years, 
T first talked with Mr. 11eiskel 1 about this contract after it was 
signed, between the 20th and the 25th of December. 1922, while I 
was in Mr. IT eiskell’s office on another transaction. After finishing 
our conversation with reference to that matter. I asked Mr. Heiskell 
if he had heard anything from the title company on the title of the 
property at 1119 and 1121 I street. lie said he had not but would go 
down and find out. T said. “The reason I ask you, I think this man 
will need the money to close another deal.” Tie asked me where 
Mr. Jaeger desired to close the transaction. T told him at the title 
company. I said it was also Mr. Jaeger’s desire to have his lawyer 
look over all these papers, and “when you get them in shape, send 
them to me for that nurpose.” He said he would do so, 
30 would send them to me in proper form for anyone to look over 
them after he prepared them. He said the place of settlement 
was agreeable to him although lie usuallv settled all his cases at his 
own office. After that incident I saw Mr. Heiskell again between 
the 27th and the 29th of December following a call upon me by 
Mr. Jaeger. I went to Mr. Jleiskell’s office and told him of the con¬ 
versation I had had with Mr. Jaeger. I said “Mr. Heiskell, Mr. 
Jaeger was in my office and said he misunderstood this contract, that 
when he signed it that the deal was made in such haste I was not 
aware there was any loan on the property, and I don’t know that T 
knew there was a loan on it, and lie came here and said there was a 
loan on the property and the negotiations for money he was getting 
he thought was a second trust, instead of a first trust, and I want to 
know if we cannot rectify it, and are you willing to let this become 
a second trust on it for three years and give me the privilege of pay¬ 
ing it off at any time you want to.” He looked at me and he said, 
“No, I would not agree to do anvthing with Mr. Jaeger.” And he 
savs. “T know Mr. Jaeger better than vou do, and his idea is to 
jump this contract.” I went back to my office and maybe the same 
day or maybe the next day Mr. Jaeger came to my office, and I went 
over with him mv conversation with Mr. Heiskell. After this talk 
with Mr. Jaeger, I went back to Mr. Heiskell’s office around the 
29th of December, 1922, and the 3rd of January, 1923. I ex¬ 
plained to Mr. Heiskell, this time I think it was the 3rd or 5th of 
January, and Mr. Simpson was with me, and the conversation was 
on the street in front of Mr. Heiskell’s office. At this time Mr. 
Heiskell refused to do anything, said he knew it was Mr. Jaeger’s 
idea to jump the contract. He then said, “You might get some 
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proposition from Mr. Jaeger, and if it is all right, if I think it is 
it will be submitted, I will submit it.” Mr. Jaeger returned to my 
office about the 8th of January or the 9th of January, and it was 
some time between the 9th of January and the 13th of January 
that Mr. Jaeger, Mr. Simpson and T went again to Mr. 

31 v> 4Jg'iske n t s 0 ffl^by an appointment. When I went m,T spoke 

this heavy -seFgcn t Icina iibeTi in d the counter, that T saw 
everyHime T went in there. Tie was a little bald-headed man. Then 
the young lady who testified here, came up to us and said, “You de- 
sireto see Mr. Heiskell? He is in his back office,” and we went into 
"Mr. Heishell's office. 'That Was the 13th of January. Mr. Heiskell 

_ __ i up i, 

"apprared to be sick, and was down at the office against his doctor’s 
orders, and I presented him a letter about making changes in the 
contract and he looked at it and threw it on the floor and said he 
would not consent to anything, and that nothing but an ignorant 
man like Mr. Jaeger would ask him to do it. Mr. Jaeger took offense 
at it, and got a little mad and they got into a little bit of an argu¬ 
ment over it. I laid the deed on the desk and we left. I was never 
able to get into communication with Mr. Heiskell after this. I 
did not go to his office after this, but T called him on the telephone 
several times, and I received the information that Mr. Heiskell 
was down and sick with bronchial pneumonia. My first conp- 
munication with Mr. Heiskell’s office after the l3th ~bF January 
was on Tuesday, the 10th of January , 19123*. After receiving Th e 
information that Mr. Heiskell was sick, I turned the telephone over 
to Mr. Simpson for instructions, and T heard Mr. Simpson talk. Mr. 
Simpson said that Mr. Jaeger was in our office early Monday morn¬ 
ing, and told us to get all the papers so his lawyer could look over 
them, and he desired to close this transaction according to contract. 
He said, “Put myself, Charles W Simpson, and Charles E. Marsh 
asTrustees on the deed of trust.” ^riiereafier IjTttemptecf to gefTlr. 
Heiskell’s office at least seven or eight times between The 23d of 
January and around the first of February. Sometimes a 

32 gentleman would answer and sometimes a lady would answer. 
At each of these times, 1 was informed that Mr. Heiskell was in 

the hospital. I told them who I was, but did not tell them what 
I wanted. On the 16th of January, Tuesday, Mr. Muncaster brought 
these two deeds of trust to my office. When Mr. Muncaster delivered 
these deeds of trust and one deed to me, it was about eleven o’clock in 
the morning. They were in an envelope. I said, “Mr. Muncaster, I 
have had quite a squabble over this thing and have been running 
back and forth to Mr. Heiskell’s office, trying to make other arrange¬ 
ments but Mr. Jaeger’s desire is to have his lawyers look over these 
papers, and I am going to give them to Mr. Jaeger, he will take them 
to his lawyer, and if they are properly prepared Mr. Jaeger will send 
them to the Real Estate Title Company for settlement. 

About an hour after 1 received these papers, and about 12 o’clock 
that day, Mr. Jaeger came into my office, and I talked with him 
about these papers, and after my talk with him 1 returned them to 
Mr. Heiskell’s office that same day for correction, and when I de¬ 
livered them to Mr. Heiskell’s office including the deed of trust 


/ 
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notes, 1 said, “The only exception as to the papers, as far as I know, 
although the lawyer has not looked them over, is that of Mr. Jesse 
Heiskell as mentioned in there as trustee in the deed of trust, which 
Mr. Jaeger will not agree to, and which is not in accordance with our 
verbal agreement.” The little, bald-headed gentleman in Mr. Heis- 
kell’s office said, “Mr. Heiskell is not here. He is sick, but I will 
look into it.” Some time on that same day, or maybe the next morn¬ 
ing, I was called on the telephone by Mr. Muncaster and he asked 
me what my objections to the papers were and I explained the same 
objection. I said, “Mr. Muncaster, the objection is Mr. Jaeger 
will not permit Mr. Heiskell to be a trustee in that deed of trust.” 
He then said. “Well suppose I put in Mr. Manning of the title com¬ 
pany.” -I said, “Mr. Muncaster, you can put in anybody in prefer¬ 
ence to Mr. Heiskell.” Mr. Jaeger was sitting right by me 

33 and heard me give those instructions. 1 never received the 
deeds back, nor did 1 receive any communication from any¬ 
one, only Mr. Jaeger he was constantly running in and out of the 
office. 

Q. Was Mr. Jaeger there to close? A. He was. 

Q. Was his wife here? A. As far as 1 know she was. 

Q. You did not see her? A. 1 did not see her; no, sir. 

There was no money tendered to close. No deeds were brought 
' back to me, and Mr. .Jaeger was in our office ready to close on the 
;■ 17th and 18th of Januarv, and he was readv on the 19th to close. 
He returned us the $1,000 deposit on the 23d of January. On the 
day of closing I made several efforts to get in touch with Mr. Heiskell. 
I called up Mr. Heiskell mostly every morning for four or five straight 
mornings. Part of the time I talked to a man and part of the time 
to a ladv, and they in each instance told me that he was sick and 
would not return until Saturday. 

Cross-examination: 

Mr. Jaeger was present at our office on the 16th and the 17th and 
told witness Mrs. Jaeger was waiting at the house to sign the deed. 
I did not see her. I never made any arrangement with the title 
company, but 1 told.-M il Heiskell that if he would send the papers 
in proper form that Mr. Jaeger would sign the deed and deliver it to 
the title company. No date of settlement was mentioned. Our 
idea was to put this deed and deed of trust and notes in an envelope 
wdth a letter of instructions, and send it to the title company and 
leave it up to them to settle. I did not tell Mr. Muncaster of any 
,date or hour to settle. I do not know the exact date Mr. Heiskell 
got back from the hospital. T tried to get Mr. Heiskell up 

34 until the 29th or 30th but tried in vain. I don’t know that 
the Jaegers were ready to put the deal through up to the 30th, 

but I was of the opinion that maybe T could get them to put it 
through after the day of closing. T did not know they would not 
put it through. I had no reason to believe that they would not put 
it through. I did not ask for the deed back that Mrs. Jaeger was to 
execute. Mr. Muncaster had the deeds of trust. I had delivered 
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those back. My office had represented the Jaegers a number of 
years in the collection of rentals. I had two conversations with Mr. 
Muncaster, one was Tuesday, January the 16th about 11 o’clock in 
the morning, and 1 had a conversation over the phone either the 
same day or the following morning. T took the papers back to Mr. 
Heiskell’s office on the same day that Mr. Muncaster delivered them 
to me, which was January 16th, 1923. I saw this stout gentleman 
behind the counter, and I do not recall whether there was any other 
person present or not. 

Redirect examination: 

I wanted the transaction closed because I was interested in the 
commission, to get the $750 commission. I never met Mr. Mun¬ 
caster before the day he came to my office, and I did not know that 
he was a lawyer and had a separate office from Mr. Heiskell, so I 
sent the papers back to Mr. Heiskell’s office. 


' / t 

■ it 
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Thereupon C. W. Simpson, being first duly sworn, testified as 
a witness for the defendant in substance thus: 

I have been in the real estate business in Washington for forty 
years. I have known Mr. Jaeger several years. Have known Mr. 
Heiskell a long time. I went to Mr. Heiskell’s office on a Saturday 
in connection with Mr. Jaeger and Mr. Cryor. The object of the 
interview was to get the original contract changed. We had a letter 
with us outlining what we desired. We first saw the gentleman in 
the front office, and then the young lady who testified here came out 
and let us in Mr. Heiskell’s office, and the substance of the 
35 whole thing was that Mr. Heiskell objected to doing anything 
and said that no one but an ignorant man would ask for such 
a thing, that it was a violation of the contract, and something was 
said, I don’t remember exactly what it was and we left the office. I 
cannot remember the day of this meeting. 

The following week I called Mr. Heiskell’s office on the telephone, 
at the instance of Mr. Cryor who was standing alongside me. I 
can’t say what the day was. I did not get Mr. Heiskell. I under¬ 
stood tham to say he was sick and I said that the time for closing 
this transaction was getting short and the papers ought to be fixed 
up and sent to him, that the objection to this paper was that Mr. 
Heiskell was in as trustee when Mr. Jaeger objected to it. 

I called up Mr. Heiskell’s office several times before the date of 
closing, and in each instance I w r as told that Mr. Heiskell was sick. 
My whole object was to get my commission. I wanted to get the 
case closed. I saw Mr. Heiskell after he returned from the hospital, 
but my recollection is very vague about what he said or anything 
about it. I never made a statement to him that Mr. Jaeger would 
not close. I never told him such a thing. 

Cross-examination: 

I remember when the contract was placed on record, and I prob¬ 
ably did have a conversation with Mr. Heiskell just before that, 
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though I do not recall what the conversation was. I haven’t any 
recollection of making the remark to Mr. Heiskell that Mr. or Mrs. 
Jaeger were not disposed to carry out the contract. I don’t think 
I would have made that statement because I always thought that 
Mr. Jaeger would close it. The.day the papers were delivered to our 
office, Mr. Cryor and 1 got in the car and went around to Mr. 
Heiskell’s office. 1 stayed out in the corridor and Mr. Cryor carried 
the papers into his office with instructions from me to tell them 
to change the trusteeship and take Mr. Heiskell out. T remember 
it was on Tuesday morning. I don’t know the date. I stayed down 
in the corridor and sent Mr. Cryor in to return those papers, 
36 the deeds of trust and the deed. The day of the month 
1 can’t tell you. 1 stayed in my car. I did not go in the 
office. I sat outside. My best recollection is that it was about eleven 
o’clock in the morning. The paper sent in was the deed and the 
two deeds of trust which had been delivered to us bv Mr. Mun- 

4/ 

caster. I do not remember whether T had a conversation over the 
phone with Mi. IfeiskeTTs" late clerk that day about the papers. I 
had a conversation with a lady clerk in Mr. Heiskell’s office about 
those papers, about the trusteeship, but just when it was I can’t 
remember. I do not know why the deed was again sent back to 
Mr. Heiskell’s office without execution on the Tuesday about which 
witness has testified. 

Redirect examination: 

The trip that I speak of when I stayed in the machine and Mr. 
Crvor went in to deliver the deed and the deed of trust was after 
the delivery of these papers to our office by Mr. Muncaster. It was 
the same dav that I received them. 

V 

Thereupon Carl Jaeger, b-ing first duly sworn, testified in sub¬ 
stance thus: 

I live at 908 12th Street, and we have our little place in the 
country in Berwyn, Maryland. I used to be a tailor years ago but 
now' I have been fixing up my farm and a few pieces of property. 
My w’ife lives on the farm and takes care of the horses and cow’s 
and chickens. I was present wdien my wife signed the contract 
here involved in Berwyn out in the country. I went to Mr. Heis- 
kell’s office in company with Mr. Cryor and Mr. Simpson in con¬ 
nection with this matter. Mr. Heiskell was coughing very heavy. 
It w'as on the 13th day of January, and on the following week we 
was to settle. When my wife signed the contract, we was to get 
$18,000, cash, and Mr. Cryor and 1, w e w r ent out to the country that 
Saturday afternoon and w T -en we came out there Mr. Cryor spoke 
to Mrs. Jaeger and she had just made butter and he said, “Mrs. 
Jaeger, I got good news for you. I sold your 12th and I Street cor¬ 
ner for $18,000 cash, and the balance you get in three years.” 
3< 1 understood that I w r as to get $18,000 cash as the contract 

called for, and when I discovered that we w'ere not to get that, 
I went to Mr. Simpson to ask him if we could not make that a sec- 
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ond trust, and we went to Mr. Heiskell’s office about that. Mr. Cryor 
handed Mr. Heiskell a paper of suggested change in the contract, 
and after reading it Mr. Heiskell said he wouldn’t consider such 
an idea, and refused Mr. Simpson’s offer to allow him $300 off of 
Simpson’s commission. Mr. Heiskell threw the paper on the floor 
and said “an ignorant class of people like you are, or like Carl, I 
wouldn’t consider anything.” On the Monday morning after this, 

1 told my agents to close the deal. I was going to take my medicine, 
and I didn’t believe in law-suits. We will close and notify them at 
once that we will close. 1 instructed my agents to use Charles 
Marsh and Mr. Simpson as trustees. 

On Wednesday morning the 17th, I sent my little boy out in the 
country to bring my wife in and she came in Wednesday morning 
at half past nine or ten, ana I went right over and told my agents 
that she was here and I would like to get things closed up because 
she had got to go back and milk the cows that evening, had nobody 
out there to milk. I went to Mr. Heiskell’s office that da y , Tt waa. 
late in the evening^Tfiiiust ha ve 1 bui'fTTiruufffl'ltbout 2 o’cTocTcT I 
had Kept in Touch with Mr. Simpson 1 V office in tTie morning and 
they told me-they had tried all they could to get the papers up but 
he would not send them. 

And when I learned they were not there, I was uneasy because 

my wife was anxious to get back to the country to milk, and I went_ 

to Mr. Heiskell’s office myself that afternoon “and TheT gentleman 
was standing'"dyehrnd the counter, the bald-headed gentleman. I 
think Mr. Heiskell called him Merritt, and the lady clerk was at 
her fittie typewriting table opposite some counter over toward where 
the door leads out, and she was in back of that door towards the 
back room, and I says, “Mv wife is in.” I told him that we were 
willing and ready to settle and that we were sendlflg' for these papers 
" to be sent to Mr. Simpson’s office. I said, “The time runs 
38 short and I wish you would get in touch with Mr. Heiskell 

as soon as you can.” I said, “Because we only have until 
. to-morrow to settle.” He said, “Mr. Heiskell is not here all week 
and he is very sick.” He says, “And I think from what the doctor 
says and what I have heard over the phone that I don’t think he 
will be here.” But he says, “I will get in touch with him at once.” 

I then went home and told my wife she better stay in. I made her 
stay in town. The next morning real early, to make sure, I went 
around to Mr. Heiskell’s office about a little after eight o’clock because 
I know the janitor, right around the corner from my house, not over 
four or five doors, his office was not open and the colored janitor was 
there cleaning up and dusting the office all up. And I said, “Look, 
could I leave a note?” “Or can 1 leave wo rd?” “I want to see Mr. 
Heiskell about that deed.” He talked cpiiitTa. \yh!Ie to me. ffe-said 
that Mr. Heiskell was still in the hospital and he had not been there 
all that week. No one tendered me any money, and no one tendered 
me any papers or deeds or deeds of trust, oilier than the one with Mr. 
HeiskelPs name on it. I objected to Mr. Heiskell’s name on it be¬ 
cause I didn’t believe he would protectmyTvife’s money as a trdste^ 
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That is what I objected to. I kept my wife here on Thursday and I 
went to Mr. Simpson’s office three times, and I inquired every time 
if they had heard anything or got any papers. Every time I got 
there they told me, “We haven’t heard a thing today and we will 
keep you in touch.” 1 sent my wife home Thursday evening with 
the four o’clock train. She went back. I was readv and willing to 
close even the next day. I went to Mr. Heiskell’s office on Friday 
and talked with Mr. Merritt myself. I made it my business to see 
Mr. Merritt personally. I said, “Now, it isn’t right to make my 
wife come in here like that on two days.” I said, “Will you settle 
today and then I will know what time to bring her back? because 
I don’t know what time I would have to bring her back and it is 
such a hardship on a woman in the winter time to walk 
39 half a mile through the mud and slush and no sidewalks,” 
and he says, “I don’t believe Mr. Heiskell will be here for 
some time, he is a very sick man and I can’t tell you anything.” 
He says, “I done all I could and he would not give me no satis¬ 
faction.” 

Cross-examination: 

No Questions: 

Thereupon the defendant Mary Jaeger, was sworn and testified 
in her own behalf in substance thus: 

I came to Washington on the 17th and 18th of January, 1923, and 
stayed over night and went back to the country at about half past 
three on the afternoon of the 18th. That is all I know about it ex¬ 
cept that I signed the contract here concerned at the instance of my 
husband. 1 was ready and willing to close and that is the reason I 
come in. That is the reason my husband sent that boy out. 1 do 
the milking out at our place, and there is no one else to do it. 

Cross-examination: 

Q.. Were you at the time this suit was filed, Feb. 2, 1923, willing 
to close? 

Objected to, objection overruled and exception. 

A. I was not willing to complete the contract on Feb. 2, 1923. 

Q. When did you change your mind? A. I never have changed, 
because you never gave me the money, you never tendered me the 
notes, did you? 

Q. You were willing on the 17th of January, weren’t you? A. 
Yes, on the 17th and 18th. That is the reason I came in. 

Q. Were you willing on the 19th of January? A. Sure. I 
wasn’t there though they could have called me in. 

Q. Were you willing on the 20th of January? A. I wasn’t there. 

Q. Were you willing? Had you changed your mind? A. I don’t 
know, I wasn’t home, I don’t know how they made out. They wasn’t 
no one tendered me the papers, no notes that had to be signed. 
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Thereupon Jesse L. Heiskell was called in rebuttal and 

40 testified for the plaintiff in substance thus: 

There was no paper submitted to me at all about changing the 
contract. 

The name of the Hospital where witness went in January, 1923, 
was Garfield. He went to no other Hospital, and he was in his office 
the whole week from the 13th to the 20th. (Thereupon counsel for 
plaintffTasked^teavcr to sho w by t he record of Garfield Hospital the 
actual dates when Mr. Heiskell was at the Hospital, and counsel for 
defendant concurred. It was stated that such record was not on hand 
at the moment, but would be produced later, without delaying the 
case. Later such record was produced showing Mr. Heiskell went 
to Garfield Hospital on January 20th, 1923, and remained ther- 
until January 27, 1923.) 

I hereby certify that the foregoing is a true and complete state¬ 
ment of the evidence and exhibits in the above entitled cause, and 
is properly prepared. 

Signed in duplicate. 

JENNINGS BAILEY, 

Justice. 

41 [Endorsed:] Filed Jul. 18,1924. Morgan II. Beach, clerk. 
Law Offices of W. Gwynn Gardiner. 

Endorsed on cover: District of Coolumbia Supreme Court. No. 
4190. Mary Jaeger, appellant, vs. Patrick O’Donoghue. Court of 
Appeals, District of Columbia. Filed Jul. 21 1924. Henry \V. 
Hodges, clerk. 
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In the 


(Court of Appeals, Sistrirt of (Columbia 

October Term, 1924- 
No. 4190 

Mary Jaeger, Appellant, 
vs. 

Patrick O’Doxoghue, Appellee. 

BRIEF FOR APPELLANT 

STATEMENT OF THE CASE 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia decreeing the ap¬ 
pellant to specifically perform a certain contract for 
certain property located at 12th and Eye Streets N. 
W., in the District of Columbia, which decree was en¬ 
tered upon bill, answer and testimony. 
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THE FACTS 

Mary Jaeger, the appellant in this cause, on the 18th 
or November, 1922, and for some years prior thereto, 
lived in Prince George’s County, Maryland, on a small 
farm, milking cows, feeding chickens, etc. (Pec., 2(J.) 

She was, on this date, tiie owner of the equity in 
properties in the District of Columbia, known as Nos. 
1119 and 1121 Eye Street N. W. 

One Jesse L. Heiskell was on that date a real estate 
broker in the District of Columbia, having offices on 
Eye Street a few doors from the property of appel¬ 
lant. (Rec., 9.) 

C. W. Simpson Company were on that date real 
estate brokers in the District of Columbia, having of¬ 
fices in the 700 block of 15th Street N. \V., in the Dis¬ 
trict of Columbia. (Rec., 20.) 

Jesse L. Heiskell some years prior to this date had 
some business arrangements or dealings with appel¬ 
lant’s husband and had had some difficultv with him, 

%f 7 

the exact nature of which is not disclosed bv the rec- 

%> 

ord. (Rec., 25.) 

C. W. Simpson Company had for some years prior 
to this date represented the appellant and her hus¬ 
band in collecting the rents of these properties. (Rec., 
23.) 

Sometime prior to this date Jesse L. Heiskell com¬ 
municated with appellant’s husband and offered to 
purchase or sell for him these properties. This re¬ 
quest of Heiskell’s was ignored by appellant’s hus¬ 
band, and thereafter the said Jesse L. Heiskell com¬ 
municated with or got in touch with C. W. Simpson 
Company and made an offer of purchase for these 
properties, and on the 18th of November, 1922, the 
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contract appearing in the record (lice., 10) was pre- 

L. Heiskell and delivered to C. W. 
►Simpson Company. (Rec., 12.) 

One Henry C. Cryer was the vice-president of the 
C. W. Simpson Company and appellant’s husband had 
been transacting his business with the Simpson office 
through the said Cryer, and this contract was placed 
in the hands of the said Cryer for the purpose of in¬ 
ducing the appellant’s husband and through appel¬ 
lant’s husband, appellant to sign the contract. 

There was an agreement or understanding between 
the said Jesse L. Ileiskell, who claimed to represent 
the purchaser, and C. W. Simpson Company, who 
claimed to represent the appellant, that a commission 
of $1,500 should be paid to them, one-half of which 
should be paid to C. W. Simpson Company and one- 
half to the said Jesse L. Heiskell. (Rec., 15.) 

Appellant’s husband and the said Henry C. Cryer 
went to the farm of appellant in Prince George’s 
Countv a few days after the date of this contract and 
advised the appellant that the contract was all right, 
that the price on the property was what it was worth, 
and that she would receive in cash the sum of $18,000. 


(Rec., 24.) 

The contract provided for a cash payment of $18,- 
000 and the balance of the purchase price secured by 
a first deed of trust on the two respective proper¬ 
ties. (Rec., 10.) 

As a matter of fact there was a deed of trust upon 
these properties, which fact was known to the said 
Jesse Tj. Heiskell and the said C. W. Simpson Company 
at time of contract in the total sum of Ten Thousand 


($10,000) Dollars and thereafter it was discovered by 
appellant or her husband that the cash payment named 
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in the contract would not be the amount of cash re¬ 
ceived by her, but that in fact she would receive in 
cash the amount of the casli payment after deducting 
the amount of the deeds of trust secured upon the 
property. (Rec., 12.) 

This was not understood by the appellant or the ap¬ 
pellant’s husband, and when it was known to them 
they sought C. AY. Simpson Company to have the con¬ 
tract changed so that that amount of cash might be 
paid to them, since they needed that much money to 
perform another contract, which they had entered 
into, and requested to have placed the amount of the 
first mortgage on the property in the form of a sec¬ 
ond trust on the property. (Rec., 24-2;").) 

The C. W. Simpson Company sought to have the 
said Jesse L. Heiskell make this change in the contract, 
and a meeting was held at the office of the said Jesse 
L. Heiskell with a view of making this change or of 
consulting and advising with a view of having it 
changed. There were present Jesse L. Heiskell, C. 
AY. Simpson, Henry C. Cryer and Carl Jaeger, appel¬ 
lant’s husband. (Rec., 23.) 

At this meeting Jesse L. Heiskell declined to make 
any change and made the statement in the presence of 
Jaeger that “no such request would be made bv any 
person other than an ignorant person” which remark 
incensed Jaeger so much that he then stated that lie 
would not carry out the deal and would not permit 
his wife to carry out the deal. (Rec., 21.) 

The contract provided for settlement on the part 
of the purchaser within sixty days from the date of 
the contract, November 18, 1922. (Rec.. 10.) This 
meeting was on the 13th day of January, 1923, which 
day was a Saturday. (Rec., 21 and 23.) 
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On the following Monday morning, appellant’s hus¬ 
band returned to the office of C. W. Simpson Company 
and advised them that he did not want a law suit, and 
that he would take his medicine and carry out the con¬ 
tract and requested C. W. Simpson Co. to direct the 
said Jesse L. Heiskell to x^repare the necessary papers 
and send them to C. W. Simpson Co. so that he, appel¬ 
lant’s husband, could have them examined by a lawyer, 
and if correct, they would be signed and the transac¬ 
tion closed. Appellant’s husband at the same time 
directed that the trustee under the deeds of trust given 
to secure appellant for the deferred purchase money 
should be C. W. Simpson and Charles W. Marsh of 
the Columbia Title Insurance Company. (Rec., 25.) 

C. W. Simx^son conveyed this information to Jesse 
L. Heiskell and it appears that Jesse L. Heiskell pre¬ 
pared papers, that is, the deed and the two deeds of 
trust, and delivered them to one Alexander Muncaster, 
an attorney, with instructions to deliver the same to 
C. W. Simpson Company. (Rec., 16.) 

In the meantime Jesse L. Heiskell became ill and 
left his office, but before leaving his office he gave the 
deed and the deeds of trust covering this property to 
Muncaster with instructions to deliver them to Simp¬ 
son Company. He gave Muncaster no money and he 
gave Muncaster no instructions to settle. Rec., 17.) 

On the very day that Muncaster delivered these pa¬ 
pers to Simpson Company, they were by the Simpson 
Company delivered to appellant’s husband and when 
appellant ’s husband discovered that the name of Jesse 
L. Heiskell appeared in the deeds of trust as one of 
the trustees, he insisted that he would not permit his 
wife to sign the deed until the name of Jesse L. Heis- 
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kell was removed from the papers as one of the trus¬ 
tees and the name of the said Charles Marsh of the 
Columbia Title Company substituted in place thereof. 
(Rec., 25.) 

On the same day, which was the day that the papers 
were delivered to Simpson Company by Muncaster, 
the said C. W. Simpson and the said Henry C. Cryer 
communicated that fact, that is, advised the office of 
Jesse L. Heiskell of the fact that Jesse L. Heiskell was 
objectionable to the appellant’s husband as trustee 
under the deeds of trust and that Marsh or some other 
suitable person would have to be substituted in his 
place, and they on the same date delivered to the office 
of the said Jesse L. Heiskell the deed and the deeds 
of trust, with the request that this change be made. 
(Rec., 21.) 

Jesse L. Heiskell was not at his office. The office 
advised the said Simpson and Cryer that he was sick 
but that they would get in communication with him 
and advise about the matter. (Rec., 22.) 

Simpson and Cryer both endeavored to obtain this 
change in the deeds of trust and they called the office 
of Heiskell daily for a number of da vs. In each in- 
stance Heiskell’s office advised them that Heiskell was 
away sick and they could do nothing about the matter. 
(Rec., 22 and 23.) 

The sixty day period was approaching and in fact 
when it was about to expire and on the date for set¬ 
tlement as provided by the terms of the contract, ap¬ 
pellant’s husband brought appellant into Washington 
to sign the deed and went to the office of Simpson Com¬ 
pany and advised them that he was there ready to 
settle the transaction and that his wife was in town 
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and ready to sign the deeds and to complete the trans¬ 
action. (l\ec., 25.) 

0. W. Simpson Company endeavored to reach Heis- 
kell through his office, but were unable to do so, his 
office advising that he was sick and in the hospital. 
They did not know at that time that Muncaster was an 
attorney, although Muncaster phoned back to Simp¬ 
son Company after the deed and deeds of trust were 
returned to Heiskell’s office and advised with them 
about the change in the deeds of trust, as requested 
by appellant ’s husband. 

Not being able to reach Heiskell or to obtain any in¬ 
formation from his office with reference to the settle¬ 
ment, and that being the last day within which the set¬ 
tlement under the provisions of the contract could be 
made—that is, within the sixty day period—and hav¬ 
ing to wait practically all day for Heiskell or some¬ 
one representing him to settle the matter, appellant’s 
husband, Carl Jaeger, went to the office of the said 
Jesse L. Heiskell, and advised the office that he was 
there to settle the transaction, that his wife was in 
town to sign the deed, that he had brought her in town 
that morning, and that it was very important for her 
to return home before night because there was no one 
to milk the cows and feed the chickens while she was 
away. (Rcc., 25.) 

Jaeger, appellant’s husband, it appears, talked to 
a man by the name of Merritt in Heiskell’s office, a 
man who had been with Heiskell for many years. Mer¬ 
ritt advised Jaeger that Mr. Heiskell was a very sick 
man in the hospital and he did not know when he 
would be out, that lie knew nothing about the settle¬ 
ment and had no authority to make settlement. Jaeger 
then returned to the Simpson Company and the Simp- 
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son Company made a further effort to settle the matter 
but without success, (Rec., 25.) 

Upon the advice of Simpson Company, Jaeger kept 
his wife, the appellant, in Washington that night and 
all the next day until three o’clock, and settlement 
then not being made, and being unable to obtain any 
information or knowledge as to settlement, lie put 
his wife on the train and sent her back home in the 
country. (Rec., 2(3.) 

Before sending appellant home, however, and on 
that same morning, he, Jaeger, appellant’s husband, 
again went to the office of the said Heiskell and was 
advised by the colored man who, it appears, took care 
of the office of the said Heiskell, that Heiskell was a 
very ill man, had not been to his office for some time, 
and would probably not be there for some time. (Rec., 
25.) 

Nothing further was heard from Heiskell or from 
anyone representing Heiskell about the matter, and 
thereafter, and on, to wit, the 23d day of January, 
1923, appellant returned to the C. W. Simpson Com¬ 
pany the One Thousand Dollars which had been given 
her when the contract was signed, and the said Simp¬ 
son Company, it appears, sent this check to Heiskell’s 
office, which check was thereafter returned by Heiskell 
to Simpson Company, he declining to accept same, and 
this suit was thereafter on, to wit, the 2nd day of Feb¬ 
ruary, 1923, instituted. (Rec., 22.) 

The appellee in this case, the party whom it was 
claimed was the intended purchaser of the property, 
one O’Donoghue, had no knowledge of any of the mat¬ 
ters in connection with the case except that Heiskell 
had spoken to him a long time before about the con¬ 
tract, and he had no further knowledge or informa- 
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tion about the matter and was not called upon at any 
time for the payment of any money and knew nothing 
of what went on or of what was going on until he was 
asked to sign the bill in this case for specific perform¬ 
ance. He was not permitted by the Court to testify as 
to the facts with reference to the matter and the Court 
would not permit him to testify to the fact that he had 
no knowledge of the purchase and no knowledge of the 
deposit of the One Thousand Dollars until after the 
contract had been made with Mrs. Jaeger. (Rec. 19.) 

The Court signed a decree for specific performance, 
but without any opinion, and we are, therefore, with¬ 
out the benefit of his reasons for determining the mat¬ 
ter in this wise. 


ARGUMENT 

Dealing with the question of the right of the ap¬ 
pellee to require specific performance, we find the rec¬ 
ord showing thus: 

(1) Why was this contract not closed within 
sixty days as required by the terms of the con¬ 
tract? 

(2) Did the plaintiff below, appellee here, do 
all that the law required him to do to entitle him 
to the relief sought? 

Considering these two propositions and having in 
mind the first assignment of error which related to 
the requirements of the Court that the appellant 
should perform, we find the record showing thus: 

Heiskell was not willing to permit the contract to be 
carried out unless he, Heiskell, was one of the trustees 
named in the deed of trust. 


10 


Looking to the record as to the facts on this point, 
we find: 

Heiskell writes to Simpson Company under date of 
January 12, 1923 (Rec., 12) with reference to the trus¬ 
tees thus: 

“As to whether the first half of the taxes have 
been paid and whom Mrs. Jaeger wants to name 
as one of the trustees under the deferred purchase 
money. ’ ’ 

Heiskell testifies (Rec., 13) that he heard from the 
young lady in his office on the evening or morning of 
the 17th of January that Simpson had phoned to him 
to prepare the papers and “to name himself (Simp¬ 
son) and myself (Heiskell) as the trustees.” 

Muncaster, testifying for the appellee (Rec., 1C), on 
this point testified thus: 

“and that Mr. Heiskell did not object to whom 
was in the trust or named as trustees.” 

Cryer, testifying for the defendant (Rec., 21 and 
22), said: 

“About an hour after I received these papers, 

and about 12 o’clock that day, Mr. Jaeger came 

into mv office and I talked with him about these 
•> 

papers, and after my talk with him I returned 
them to Mr. Heiskell’s office that same day for 
correction, and when I delivered them to Mr. Heis¬ 
kell’s office, including the deed of trust notes, I 
said, ‘The only exception as to the papers, as far 
as I know, although the lawyer has not looked 
them over, is that of Mr. Jesse Heiskell is men¬ 
tioned in there as trustee in the deed of trust, 
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which Mr. Jaeger will not agree to, and which is 
not in accordance with our verbal agreement. ’ 
The little bald-headed gentleman in Mr. Heis- 
kell’s office said, ‘Mr. Heiskell is not here. He is 
sick, but I will look into it.’ Some time on that 
same day, or maybe the next morning, I was called 
on the telephone by Mr. Muncaster and he asked 
me what my objections to the papers were and I 
explained the same objection. I said, ‘Mr. Mun¬ 
caster, the objection is Mr. Jaeger will not permit 
Mr. Heiskell to be a trustee in that deed of trust.’ 
He then said, ‘Well, suppose I put in Mr. Man¬ 
ning of the title company.’ I said, ‘Mr. Mun¬ 
caster, you can put in anybody in preference to 
Mr. Heiskell.’ Mr. Jaeger was sitting right by 
me and heard me give those instructions. I never 
received the deeds back, nor did I receive any 
communication from anyone, only Mr. Jaeger he 
was constantly running in and out of the office.” 

Mr. C. W. Simpson, testifying for the defendant on 
this point (Rec., 23) said: 

“The following week I called Mr. Heiskell’s 
office on the telephone, at the instance of Mr. 
Cryer, who was standing alongside me. I can’t 
say what the day was. I did not get Mr. Heiskell. 
T understood them to say he was sick and I said 
that the time for closing this transaction was get¬ 
ting short and the papers ought to be fixed up 
and sent to him, that the objection to this paper 
was that Mr. Heiskell was in as trustee when Mr. 
Jaeger objected to it. 

“I called up Mr. Heiskell’s office several times 
before the date of closing and in each instance I 
was told that Mr. Heiskell was sick. My whole 
object was to get my commission.” 

Carl Jaeger, the appellant’s husband, testifying on 
this point (Rec., 25) said: 
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“On the Monday morning after this, I told my 
agents to close the deal. 1 instructed my agents 
to use Charles Marsh and Mr. Simpson as trus¬ 
tees.” 


He testified that this was on the Monday morning 
following the interview at Mr. Heiskell’s office at the 
time Mr. Heiskell said that no person but an ignorant 
person would make such a request as Mr. Jaeger had 
made. 


Under this testimony there can he no denial of the 
fact that the papers were returned to Heiskell’s office 
before the day of closing with the advice that Jaeger 
objected to Heiskell being named in the deeds of trust 
as one of the trustees. These deeds of trust were 


never returned, eliminating the name of Heiskell, and 
either one of two things happened: (a) Hue to the 
absence of Heiskell from his office by reason of sick¬ 
ness there was no one in authority to make the change; 
or (b) Heiskell was not willing to close the deal unless 
he was named as one of the trustees. 


This presents to the Court the first question of law 
which is: 


T. HAS THE PARTY SECURED UNDER A HEED 
OF TRUST THE RIGHT TO SELECT THE 
TWO TRUSTEES IN THE HEED OF TRUST 
GIVEN TO SECURE HER? 

If appellant had the right to object to Heiskell be¬ 
ing named as trustee in the deed of trust, then the 
Court committed error in decreeing specific perform¬ 
ance in this case, and it appears from the authorities 
as we understand them that she had such a right. In 
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Smith vs. Olcott, 19 App. D. C. 61-78 

this court in its opinion as found on page 77 of this 
volume determined the obligations of the trustees to 
tlie parties represented by them thus: 

“Appellants were trustees, not exclusively for 
the holder of the loan, but for the mortgagor as 
well. Their first duty was to the creditor, in re¬ 
spect of making a sale upon default of the mort¬ 
gagor, because the instrument creating the trust 
so provides; but in respect of conducting the sale 
fairly and limiting its expenses within reasonable 
bounds, they were under an equal obligation to the 
mortgagor. 

“There is nothing in the opinions of this court 
in former cases, one of which has been cited, that 
is not in strict accord with this equitable prin¬ 
ciple.’ ’ 

From this language it appears that in this jurisdic¬ 
tion, while trustees under deeds of trust are not trus¬ 
tees exclusively for the parties secured under the loan, 
nevertheless their first duty is to the party secured, 
but their only duty in other respects is to conduct the 
sale fairly and reasonably and to keep the expenses 
within reasonable bounds, so that the equity of the 
other party, if any, shall be properly conserved and 
paid over to him by the trustees in accordance with 
their trusteeship. 

This matter, it appears, was before the Massachus¬ 
etts Courts in 

Bowditsh vs. Banuelous, 1 Gray (Mass. 220-226). 

The question was considered likewise by the Penn¬ 
sylvania Courts in 

In re: Naglee’s Estate, 52 Pa. (2 P. F. Smith 
154). 
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II. (a) DID THE APPELLEE DO ALL THAT THE 
LAW REQUIRED HIM TO DO TO ENTITLE 
HIM TO THE RELIEF SOUGHT! 

Wo have the record disclosing; the following facts 
on this point: 

Heiskell, testifying for the appellee (R. 11) stated 
that he obtained the preliminary report from the title 
company around the 12th of January. He testified 
that he had gotten a message that his office had got¬ 
ten notice or a message from Simpson Company about 
the 17th to prepare the papers as the appellant would 
probably close the deal; using his own language “pos¬ 
sibly they might change their minds and settle,” and 
he further testified (R. 13) that on the 19th he went 
to Garfield Hospital and further testified (R. 19) thus: 

“I left the matter in charge of Mr. Muncaster, 
a competent attorney. I left him the papers.” 

Muncaster testified for the appellee thus (Rec., 17): 

“Q. And you were entrusted with closing? 

“A. Not to close it. 

“Q. You had no authority to close and no au¬ 
thority to do anything other than make that de¬ 
livery ? 

“A. I had not.” 

(This witness’ testimony as to “delivery” re¬ 
fers to the delivery of the deed and deeds of trust 

%/ 

to Simpson Company.) 

The appellee, O’Donoghue, testified (Rec., 19) thus: 

“Q. Were you ever called on by anybody to 
put that money up! 
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“A. I was not, sir. I had no call to put that 
money up. 

“Q. Were you never asked to put the money up! 

“A. No, sir. 

“Q. No one communicated with you after put¬ 
ting the $1,000 up! 

“A. No, sir. 

“Q. Until they asked you to sign the bill for 
specific performance! 

“A. Yes, sir. 

“Q. That is true! 

“A. That is all.” 

Henry C. Cryer, testifying for the appellant on this 
point (Kec., 21) stated: 

“Thereafter I attempted to get Mr. Heiskell’s 
office at least seven or eight times between the 
23d of January and around the first of February. 
Sometimes a gentleman would answer and some¬ 
times a lady would answer. At each of these times, 
I was informed that Mr. Heiskell was in the hos¬ 
pital.” 

Further testifying upon this point (Rec., 22) Cryer 
said: 


“Mr. Jaeger was there to close the transaction 

and as far as I know his wife was there. There 

was no monev tendered to close. No deeds were 

•/ 

brought back to me, but Mr. Jaeger was in our 
office ready to close on the 17th and 18th of Jan¬ 
uary, and he was ready on the 19th to close. On 
the day of closing I made several efforts to get 
in touch with Mr. Heiskell. I called up Mr. Heis¬ 
kell almost every morning for four or five straight 
mornings. Part of the time I talked to a man and 
part of the time to a lady, and they, in each in¬ 
stance, told me that he was sick and would not 
return until Saturday.” 
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Appellant’s husband, Carl Jaeger, testifying* on this 
point (Bee., 25), said: 


“On Wednesday morning, the 17th, I sent my 
little boy out in the country to bring my wife in, 
and she came in Wednesday morning at half past 
nine or ten, and I went right over and told my 
agents that she was here and T would like to get 
things closed up because she had to go back and 
milk the cows that evening, had nobody out there 
to milk. I went to Mr. Heiskell’s office that day. 
It was late in the evening. It must have been 
around about 2 o’clock. I had kept in touch with 
Mr. Simpson’s office in the morning and they told 
me they had tried all they could to get the papers 
up, but he would not send them. 

“When I learned they were not there, I was 
uneasy because my wife was anxious to get back 
to the country to milk and I went to Mr. Heiskell’s 
office myself that afternoon, and the gentleman 
was standing behind the counter, the bald-headed 
gentleman. I think Mr. Heiskell called him Mer¬ 
ritt, and the lady clerk was at her little type¬ 
writing table opposite some counter over toward 
where the door leads out, and she was in back of 
that door towards the back room, and I says, ‘My 
wife is in.’ I told him that we were willing and 
ready to settle and that we were sending for 
these papers to be sent to Mr. Simpson’s office. I 
said, ‘The time runs short and I wish you would 
get in touch with Mr. Heiskell tomorrow to settle.’ 
I said, ‘Because we only* have until tomorrow to 
settle.’ He said, ‘Mr. Heiskell is not here all 
week and he is very sick.’ He says, ‘And I think 
from what the doctor says and what I have heard 
over the phone that I don’t think he will be here.’ 
But he says, ‘I will get in touch with him at 
once.’ ” 
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He further testified (Rec., 25) that the next morn¬ 
ing early he went to the office, saw a colored man and 
asked if he could leave a note or leave word, that he 
wanted to sec Mr. Ileiskell about the deed and the col¬ 
ored man told him that Mr. Heiskell was still in the 
hospital and he had been there all week; that no one 
tendered him any money; that no one tendered him 
any papers or deeds of trust other than the one with 
Mr. Heiskell’s name on it; that he kept his wife here 
Wednesday and Thursday and sent her back to the 
country Thursday afternoon on the 4 o’clock train; 
that he went back to Mr. Heiskell’s office the next day, 

%J 7 

Friday; was willing to close and talked with Mr. Mer¬ 
ritt and that Mr. Merritt told him, “I do not believe 
Mr. Heiskell will be here for sometime. He is a very 
sich man and I cannot tell you anything.” Mr. Jaeger 
testified Mr. Merritt said, “ ‘I done all I could,’ and 
he would not give me no satisfaction.” 

Mary Jaeger, the appellant, testifying on this point 
(Rec., 26), stated in substance that she came to Wash¬ 
ington on Wednesday, the 17th, stayed over night, and 
returned to the country at 3:30 in the afternoon of the 
18th; that she was ready and willing to close and that 
is the reason she came in. 

With these facts before the Court, there can be no 
escape from the conclusion that appellant and her hus¬ 
band were in Washington ready, willing and anxious 

to close on the 17th and 18th of Januarv. 

%/ 

The evidence further shows conclusivelv that Heis- 

%/ 

kell was not in his office, or if in his office, refused to 
communicate with or to receive telephone calls from 
Simpson’s office or Jaeger. Whether he was incensed 
at Jaeger’s objection to naming him as trustee, and 
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therefore would not see the parties or communicate 
with them, or whether he was actually absent from his 
office as these parties were advised by his representa¬ 
tive in the office, we do not know. 

There is much conflict in the evidence upon this 
point, but we find what we respectfully submit is con¬ 
clusive proof in support of the position that Heiskell 


was either absent from his office or refused to receive 


communications from Jaeger or anyone connected 
with him in the matter from the following facts: 

Heiskell testified (Rec., 13) that he was at his office 
the entire week from the 13tli of January to the 19th 
inclusive, and that no one communicated with him 
with reference to the matter. 


Simpson testified (Rec., 23) that he telephoned to 
the office of Heiskell several times during that week 
and was advised that Heiskell was not there. 


Cryer testified (Rec., 21) that he telephoned to the 
office of Heiskell several times during that week and 
was advised that Heiskell was not there. 


Jaeger testified (Rec., 25-26) that he went to the 
office of Heiskell upon three different occasions dur¬ 
ing that week and was told that Heiskell was not there. 
Now if the Court will look at the testimony of Mun- 

t 

caster, we get the fact established that Heiskell left 


his office several da vs before the date of closing of the 


contract, to-wit, January 17. His testimony (Rec., 16) 


upon this point states: 


“Mr. Heiskell asked me before he went to the 
hospital in January of last year, 1923, which was 
several days before the expiration of the time 
provided in the contract here concerned, to take 
the deeds and the two deeds of trust up to Simp¬ 
son Company/’ 
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The contract (Rec., 10) was dated November 18, and 
sixty days from November 18 would be January 17, 
so it must have been several days before January 17 
that Heiskell gave these papers to Muncaster, and fur¬ 
ther we have the testimony of Simpson and Cryer 
(Rec., 23 and Rec., 21) which is not denied by Mun¬ 
caster, that the deed and deeds of trust were deliv¬ 
ered to their office bv Muncaster on the lbtli of Jan- 
nary, 1923. 

The hospital records (Rec., 27) show that Heis- 
kell did not reach the hospital until January 20. 

We, therefore, have Heiskell, either at home, or in 
his office for a number of days before going to the 
hospital. 

He was in communication with his office because Mr. 
Merritt, who was and had been employed by Heiskell 
for many years, told Jaeger (Rec., 26) that he, Mer¬ 
ritt, had done all he could do to get the deed and deeds 
of trust for Jaeger, but that Heiskell would give him 
no satisfaction. 

At any rate, we cannot escape from the conclusion 
that the failure to close that transaction was due to 
Heiskell’s failure to communicate with Simpson, 
Cryer, or Jaeger or to authorize someone to close the 
deal in his stead, which he did not do. 

He admits in his testimony that he turned the mat¬ 
ter over to Muncaster. Muncaster testifies that he 
was given no authority to close, but was given author¬ 
ity only to deliver the deed and the deeds of trust to 
Simpson. (Rec., 17.) 

Can there be any doubt, but that, in this state of 
the record specific performance should be denied to 
the appellee? 

Indeed the appellee himself says that he knew noth- 



ing about the transaction and was not called upon to 
put up any money, and that no one communicated with 
him after the $1,000 was paid until they asked him 
to sign the bill for specific performance. 

As we understand the law, specific performance is 
not a matter of right and will never be decreed when 
it is inequitable to so decree, citing 

Rawlings vs. Collins, 36 App. D. C. 72-78, 
as found on page 76 of that opinion: 

“It is also well settled that specific performance 
is not a matter of right and will never be decreed 
when it is inequitable to do so,” 

citing also: 

Willard vs. Tayloe, 8 Wallace 557; 

Pope Manufacturing Company vs. Gormully, 
144 U. S. 224; 

Hennessy vs. Woolworth, 128 U. S. 438; 

Wesley vs. Ells, 177 IT. S. 370. 

Tt is also a well settled principle of law that: 

IT. (b) THE PLAINTIFF CANNOT ASK THE 
COURT TO AID HIM BY SPECIFIC PER¬ 
FORMANCE WHEN HE HAS BEEN IN DE¬ 
FAULT, 
f 

In this case the contract is dated November 18, 
1922 (R ec., 10), and it requires as to performance 
thus: 

“Purchaser is required to make a full settle¬ 
ment in accordance with the above terms of sale 
within sixty days from this date.” 
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While it is true that on Saturday, the 13th of Jan- \ 
nary, at the meeting* in Heiskell’s office, Jaeger said \ 
that lie would not perform, yet, nevertheless, on the \ 
15th, the following Monday, Jaeger advised his agents 1 
that he would perform and they in turn advised Heis- $ 
kell that he would perform, and Heiskell prepared f 
thereafter the deeds of trust and delivered them to f 
his attorney, Muncaster. 

Jaeger was ready and willing to settle at any time 
from Monday, the 15th of January, up to and includ¬ 
ing Friday, the 19th. (Rec., 26.) 

Heiskell was not in his office or would not permit any 
of the parties to get in touch with him or communicate 
with him after the interview of Saturday, the 13tli, 
when the controversy between Jaeger and him took 
place in Heiskell’s office. 

We respectfully submit that under the authorities, 
upon this point alone, the bill should have been dis¬ 
missed, and that the Court committed error in decree¬ 
ing specific performance, because the appellee was in 
default. 

In support of this, we cite: 


Walsh vs. Preston, 109 U. S. 318; 
Holgate vs. Eaton, 116 U. S. 33; 
Dorsey vs. Packwood, 12 Howard 126. 


III. THE COURT WOULD NOT PERMIT APPEL¬ 
LEE TO TESTIFY TO FACTS 

Looking to the testimony of O’Donoghue (Rec., 19), 
it is respectfully submitted that in view of the facts 
disclosed by his cross-examination and his admissions 
when placed upon the stand by the appellants, cou¬ 
pled with the proffer of proof (Rec., 20), the Court 



committed reversablc error in refusing* to permit the 
appellant to interrogate him as to his knowledge of 
this transaction because, it is respectfully submitted, 
that from the facts disclosed by his testimony, coupled 
with the proffer of proof, had he been permitted to 
give all the facts, it would have been shown that this 
was an effort on the part of Heiskell to get the appel¬ 
lant’s property, and not on the part of O’Donoghue. 
Heiskell, it appears, was receiving $750 of the commis¬ 
sion (Rec., 15), although that fact was not disclosed 
by the contract which Heiskell relied upon in support 
of his claim and which was introduced in evidence by 
him during the trial of his case as being the whole 
contract between the parties. 

It is most respectfully urged that if O’Donoghue 
was acting only as a straw man for the benefit of 
Heiskell and that Heiskell was receiving a commis¬ 
sion—and secured commission in the transaction—the 
Court would not entertain his bill for specific perform¬ 
ance, for this Court has repeatedly said that specific 
performance would not lie in a case where there was 
the slightest fraud or failure to fully disclose all of 
the facts to the party paying commission for the serv¬ 
ices rendered. 

See the language of this Court in 

Rawlings vs. Collins, 36 App. D. C. 72-78; 

Stubblefield vs. Stubblefield, 32 App. D. C. 

533-541; 

Bride vs. Reeves, 40 App. D. C. 473. 

IV. APPELLANT NOT REQUIRED TO CLOSE 
AFTER DEFAULT BY APPELLEE 

It is disclosed from the record (Rec., 26) that the 
Court was acting under the belief that, although default 
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had boon made by Heiskell to perform his contract 
with the sixty-day period, as provided by the terms 
of the contract, nevertheless he had a right thereafter 
to call upon the appellant, within any reasonable pe¬ 
riod after the forfeiture and beyond the time allowed 
him for settlement in the contract, to perform her 
part of the contract. 

This is disclosed by the action of the Court in over¬ 
ruling objection of appellant’s counsel and permitting 
the appellant to testify whether or not she would have 
performed the contract on February 2, 1923, being the 
date on which this suit was tiled in the Supreme Court 
of the District of Columbia. 

It is respectfully submitted that under the authori¬ 
ties we have already cited, if default was made by the 
appellee to perform or tender performance within the 
sixty days, as provided by the terms of the contract, 
then it was entirely immaterial whether appellant was 
ready to perform a week thereafter, or whether or not 
appellee was ready to perform a week thereafter. 

It will be noted, however, that the Court took the 
position that it was material to determine whether the 
appellant would or would not perform on February 2, 
1923. 

This, it is respectfully submitted, was error. 

If the trial justice had delivered an opinion, stating 
why he thought appellee was entitled to the relief 
prayed for in his bill, in which opinion, the trial jus¬ 
tice had ignored this question, the error committed 
perhaps would not have been reversable. The Court, 
however, did not express himself nor give us any rea¬ 
sons why he thought the appellee was entitled to the 
relief sought. His opinion was: 



“I will sign a decree for specific performance 
in this case.” 

CONCLUSION 

For the reasons presented, it is respectfully and 

earnestly submitted that the Court committed error in 
* 

the case and that his decree should be set aside and 
the cause reversed. 

W. (I wynn Gardiner, 

y 

Aftt'onrey for Appellant. 






